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 1.  TIME:  9:00   CASE#: MSC19-00948 
CASE NAME: DEBRA WOOTEN VS. HONOR HOME CARE 
HEARING ON MOTION FOR PAGA REPRESENTATIVE ACTION SETTLEMENT 
FILED BY DEBRA WOOTEN 
* TENTATIVE RULING: * 
 

Debra Wooten moves for approval of the settlement of her PAGA suit against Honor 

Home Care Services California, Inc. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (no longer a class action), alleging a variety of violations of the Labor 

Code concerning failure to pay wages for all time worked, failure to pay overtime, failure to 

provide proper meal and rest breaks, and failure to provide accurate itemized wage statements.  

More specifically, plaintiff alleges that defendant did not reimburse for cell phone expenses even 

though a cell phone is needed for use of its mobile application, that defendant failed to pay for 

time worked traveling between patients, that defendant changed employees’ hourly rates after 

they began working, that defendant failed to pay sick time at the correct rate.   

The total settlement payment is $1,600,000.  This is composed in part of attorney’s fees 

of $533,333.33 (one-third of the total recovery), up to $12,000 in litigation costs, and a maximum 

of $30,000 in costs to the settlement administrator.  Simpluris is the administrator. Plaintiff also 

seeks an award of $10,000 as both a representative service award and payment for her 

individual release of claim 

The remainder (estimated to be $1,014,666.67) will be PAGA penalties, to be 

apportioned 75% to the state and 25% to the aggrieved employees.  The amount will be 

apportioned among the estimated 3,473 aggrieved employees based on each employee’s 

number of pay periods, with total pay periods of nearly 100,000.  Plaintiff states that the average 

payment will be about $460. That would be correct as to the gross settlement amount, but since 

the employees only receive 25% of the net PAGA penalty, the average payment actually 

received by each employee will be about $73. 

Plaintiff’s counsel attests that substantial discovery was undertaken. There also was 

motion practice relating to the discovery.  The matter settled with the assistance of an 

experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims on May 13, 2019. 

In addition, the LWDA was notified of the proposed settlement on March 1, 2021. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim.  Penalty shares will be apportioned based on the number of 

weeks worked during the time period in question. Checks not cashed within a defined period will 

be provided to the State Controller’s Office, Unclaimed Property Division.  

PAGA claims will be released, but the Paragraph establishing the “Release by PAGA 

Settlement Members” initially was ambiguous in some respects.  (See discussion below.) 
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B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

The overall assessment of the value of the case, while not detailed, is sufficient to 
establish that it is fair and reasonable.   Plaintiff estimated a potential exposure of defendant to 
penalties of $9.9 million, assuming a $100 for each employee pay period.  There are legal 
issues, however, concerning whether that amount would be available absent prior notice from 
the LWDA.  As a qualitative matter, plaintiff notes that Wage Order 15 provides exemptions from 
meal and rest period requirements for personal attendants.  Plaintiff points out other risks 
associated with claims for sick pay, allegedly unpaid mobile time, and travel time based on pre-
calculated time and mileage.  In addition, PAGA penalties are subject to reduction by the court 
in the exercise of its discretion. 
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Because the entire recovery other than fees and costs is directed to PAGA penalties, 
there is no issue concerning whether plaintiff has allocated an inappropriately high amount of 
the recovery to herself. 

The Court initially had some concern with the scope of the release as set forth in the 
settlement agreement.  First, in the Court’s view, the release cannot bar individual wage claims 
by settlement members, because they are not recoverable penalties under PAGA. (ZB, N.A. v. 
Superior Court (2019) 8 Cal.5th 175.)  Yet the settlement releases “all claims for or related to 
alleged unpaid wages related to…” the identified violations.  The reference to claims “for” unpaid 
wages suggests that wage claims are released.  Second, in the Court’s view, the settlement can 
resolve only those claims for which plaintiff was authorized to represent the state, i.e., those 
included in PAGA notices.  While the description of the PAGA notices is provided, the language 
also states that it covers all PAGA claims “stated in the PAGA Letter, the Action, or as raised 
during the mediation proceedings[.]”  This suggests that there may have been other PAGA 
claims that were not the subject of a notice, but which were discussed.  Accordingly, at the initial 
hearing, the Court requested that the parties clarify the scope of the release here.  In response, 
the parties have revised the language in question.  It now refers only to “PAGA claims arising 
from allegations of unpaid wages[.]” It removed references to claims “for” wages and deleted the 
reference to claims “raised as part of the mediation[.]”  In the Court’s view, this resolves the 
problem, because it limits the claims released to those claims that plaintiff was authorized to 
bring in this action. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  The requested fee of $533,333.33 is based on a percentage of the 

gross recovery (one-third).  Nothing in the statutory provision dictates whether a “lodestar” fee 

approach or a “common fund” approach is preferred.  This Court believes it is appropriate in 

PAGA cases (including PAGA-only cases) to require a lodestar cross-check as provided under 

Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, in which the Supreme Court 

endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-

check is extraordinarily high or low, the trial court should consider whether the percentage used 

should be adjusted so as to bring the imputed multiplier within a justifiable range, but the court is 

not necessarily required to make such an adjustment.”  (Id., at 505.)  For the initial hearing, 

plaintiff, submitted no documentation of the proper attorney’s fee in this case, nor did she offer 

any explanation of why a percentage of the recovery fee, without explanation, should be 

approved.  In the supplemental briefing requested by the Court, counsel has calculated a 

lodestar fee of $278,464.50, based on 472.8 hours of work.  Counsel has provided a billing 

summary, which shows hourly rates ranging from $500 to $785.  The average is about $590.  

This results in an implied multiplier of 1.91. 

Plaintiff argues that such a multiplier is appropriate based on the factors outlined in 

Graham v. DaimlerChrysler Corp. (2004) 34 Cal.4th 553, 583, and Ketchum v. Moses (2001) 24 

Cal.4th 1122, 1139), which include the risk of loss, as well as other factors.  They argue that this 

was a particularly risky case, that they litigated the case efficiently and obtained an excellent 

result, and to disallow the multiplier would “punish this efficient litigation.”   Counsel did take the 

case on a contingent fee basis, and the nature of the claims involved somewhat more risk than 

many other PAGA cases.  Because the case is PAGA-only, i.e., leaves the employees with their 
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individual claims intact, the recovery is in effect more than if this were a class action resolving all 

claims.  Accordingly, while it is a close question, the Court approves the attorney’s fee. 

Plaintiff has submitted sufficient documentation of litigation costs. 

As to the $10,000 payment to plaintiff, this Court finds no authority for a representative 

payment in a PAGA case.   Since plaintiff is releasing her individual claims, however, this 

relatively modest payment (in relation to the total recovery) is approvable on that basis without 

further documentation. 

D. Conclusion 

Based on the supplemented record, the motion for approval is granted.    

Counsel are directed to prepare an order including this ruling, the other provisions 

submitted in the proposed order, and a corresponding judgment.  The order would include a 

compliance hearing for a suitable date chosen in consultation with the Department’s clerk.  

One week before the compliance hearing, counsel shall file a compliance statement. 5% of the 

attorney’s fees shall be withheld by the Administrator pending the compliance hearing. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-01299 
CASE NAME: CAMACHO  VS.  GTOB LLC 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY DERRICK CAMACHO 
* TENTATIVE RULING: * 
 

 Plaintiff Derrick Camacho moves for final approval of his class action and PAGA 
settlement and for approval of attorney’s fees and costs.  Both requests will be considered 
together. The Court previously granted preliminary approval after certain additional information 
and modifications to the agreement were provided. 

A. Background and Settlement Terms 

The original complaint was filed June 26, 2019.  It is a class action complaint alleging 
failure to pay wages and/or overtime, failure to provide meal periods and rest breaks, and failure 
to reimburse business expenses.  The complaint alleges that the plaintiff class regularly worked 
overtime, but the rate of overtime pay was not properly calculated because in calculating the 
regular rate of pay, defendant failed to include commission income.  Plaintiff also asserts meal 
break violations, rest break violations, and failure to reimburse personal cell phone and vehicle 
costs attributable to work. 

Plaintiff served a PAGA notice on the LWDA on the same date as the complaint was 
filed.  A First Amended Complaint adding PAGA claims was filed March 13, 2020, pursuant to a 
stipulation of the parties and order of the Court.  

The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator. 
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 A gross settlement of $250,000, non-reversionary, will be paid to the Settlement 
Administrator.  The employer’s share of payroll taxes (not income tax withholding) on the wage 
portions of the payments will be paid by Defendant, separate from the gross settlement amount.   

PAGA penalties would be $7,500, resulting in a payment to the LWDA of $5,625.  
A class representative incentive payment would be made to plaintiff in the amount of $2,500. 
ILYM Group is the settlement administrator, and estimates costs at $12,000.  Counsel’s 
supplemental declaration establishes that the administrator’s fees are capped at that amount.  
Litigation costs would not exceed $10,000.  Plaintiff would receive an incentive payment of 
$2,500.  Attorney fees would not exceed one-third of the fund, i.e., $83,333.33.  This would 
leave a net payment to the class of $136,541.67), which would be divided into wages, 
interest, and penalties.   

Payment of the gross settlement amount will be spread out over time. $50,000 would 
be paid after the effective date of settlement, followed by 9 monthly installments of $10,000, 
followed by a balloon payment of $110,000.  An Addendum to the initial agreement provides 
that if a payment is missed, an acceleration clause will apply, making the entire amount due 
and payable.  No distributions will be made to the class or counsel until the entire amount 
has been paid. 

Notice to the class would be provided, which would include the number of work weeks 
for each member, which is the basis for determining each class member’s share.  The class 
members will not be required to file a claim, but will have the opportunity to contest their 
calculated number of work weeks.  Class members may object or opt out of the settlement.    
Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Any unclaimed residue in the settlement fund would be forwarded to the State 
controller’s Unclaimed Property Fund. 

Based on the estimated class size (about 86 employees), the average settlement share 
(based on the net amount of $136,541.67) is about $1,587. 

Since preliminary approval was granted, the settlement administrator has provided the 
required notice.  86 notices were mailed, of which 8 were returned.  No updated address for 
those eight addresses has been found.  The Administrator, ILYM Group, has received no 
requests for exclusion and no objections. 

Notice of the settlement was provided to the LWDA when the settlement approval motion 
was filed.   

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
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settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees, costs, and representative payment 

Plaintiffs seek 33% of the total settlement amount ($83,333.33), relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  
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Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

In support of the pending motions, counsel have provided a calculation of a lodestar fee 

amount of $62,830, based on 121 attorney hours, not including further settlement 

implementation. The hourly rates used range from $375 to $850.  The breakdown of work shows 

that much of the work was done by attorneys with lower hourly rates, suggesting an efficient 

division of labor.  The resulting implied multiplier is 1.33.  This does not require an adjustment, 

and the attorney’s fees are approved. 

The litigation costs are approved. 

The settlement administrator’s costs are approved. 

Mr. Camacho requests a representative payment of $2,500.  He estimates that 

he spent 25-35 hours working with the attorneys on the case.  He asserts that being a class 

representative involved the risk of liability for defense costs, and stigma within the industry.  

He does not assert that he released any private claims with significant value.  The payment 

is approved. 

D. Discussion 

All told, the theoretical maximum recovery estimated by plaintiff’s counsel is 
$5,580,960.92.  This is subject to GTOB’s defenses, and many of the penalties are derivative 
from the underlying violations.  The gross settlement amount, however, is less than 5% of that 
amount, which reflects an unusually steep discount.  As to PAGA penalties, such penalties 
could be deeply discounted for a variety of reasons, even if plaintiff prevails, but this would not 
necessarily be the case with the rest of the recovery.  In renewing the motion for preliminary 
approval, plaintiff provided some discussion of the contentions concerning proper treatment of 
commissions in calculating overtime pay, as well as the “commissioned employee” exemption 
provided under IWC Wage Order No. 4, Subd. 3(D). Based in part on that new information, the 
Court granted preliminary approval, and the considerations justifying preliminary approval 
continue to apply to final approval. 

As to the meal and rest break claims, plaintiff generally states that defendant failed to 
maintain proper policies, resulting in missed and undocumented breaks.  

The justification for the settlement is largely on the basis that defendant is at substantial 
risk of insolvency.  In the renewed motion, plaintiff advises that defendant has few assets, and 
leases its facilities.  Counsel also advises that defendant’s revenue has been curtailed by the 
current pandemic.  These issues were reviewed in discussions with the mediator   

The parties have at least in part addressed the consequences of failure to make the 

required payments, by including an acceleration clause. 

The Court has no difficulty with forwarding any residue in the fund from uncashed checks 
to the Controller’s Unclaimed Property Fund, thus it is not necessary to address requirements 
for a cy pres recipient.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   04/29/21 

 
 

- 8 - 

E. Conclusion 

The motion for final approval and the motion for approval of attorney’s fees and costs 

and the representative payment are approved.  Counsel are directed to prepare an order 

reflecting this tentative ruling as well as the other findings in the previously submitted proposed 

order, and a separate judgment.  In consultation with the Department clerk, counsel are to 

obtain a date for a compliance hearing, for which a compliance statement will be provided seven 

days prior.  10% of the attorney’s fee will be withheld by the settlement administrator until after 

the compliance hearing. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01697 
CASE NAME: BROSNAN VS. JACKSON 
HEARING ON MOTION TO STAY ACTION PER CCP 391.7 
FILED BY DARAZETTE JACKSON 
* TENTATIVE RULING: * 
 
  Defendant Darazette Jackson’s Motion to Stay Action Per CCP § 391.7 (Vexatious 
Litigant) is continued, upon the Court’s motion to May 13, 2021.  Defendant’s Memorandum of 
Points and Authorities refers to evidence in Exhibits A-M.  The Proof of Service of this motion 
indicates that Exhibits A-M were served on Plaintiff.  However, those exhibits are not filed or 
lodged with the Court.   
 
 The motion requires the Court to make a determination of Plaintiff’s vexatious litigant 
status, and potentially for plaintiff to be required to file a petition with the Presiding Judge to 
determine whether the litigation has merit.  Defendant’s evidence on these issues are contained 
within Exhibits A-M.  The motion is continued to allow Defendant to file a supplemental 
declaration with the attached exhibits.  The exhibits in question should be filed by May 6, 2021. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-02418 
CASE NAME: TAYLOR VS. MENDOCINO FARMS 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS SETTLEMENT 
FILED BY RYAN TAYLOR 
* TENTATIVE RULING: * 
 

 Plaintiff seeks final approval of a class-action settlement with Mendocino Farms, LLC.  

The complaint alleges that Mendocino Farms failed to redeem gift cards with a value of less 

than $10 for cash, in violation of the “Gift Card Act,” specifically Civil Code section 1749.5(b)(2), 

and other authorities.     

On December 15, 2020, the Court granted preliminary approval after requiring some 

supplemental briefing. 
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A. Terms of Settlement 

The proposed class would consist of all consumers in California who have or had a 

Mendocino Farms gift card with a balance of $10 or less from November 18, 2015 to the date of 

preliminary approval of the settlement. 

The relief provided is that Mendocino Farms would update its policies to assure 

compliance, by revising its written policies, and training both existing and new employees 

concerning the requirements of the law.  It will post an employee notice stating the 

requirements.  It will assure that cash registers have the ability to make such a transaction.  

It will publish a notice on its Gift Card webpage advising of the proper policy, for a year.  

Mendocino Farms will conduct a compliance audit twice within a year. 

As to persons affected in the past by this practice, Mendocino Farms will notify 

consumers that if they had a gift card with $10 or less value and disposed of it after being told 

by Mendocino Farms employees that it could not be redeemed for cash, they will receive a $10 

gift card.  This is limited to the first 1,093 claimants.  This number is based on information 

provided by Mendocino Farms indicating that the total value of all cards with a balance of $10 or 

less is $10,930.  Counsel’s declaration, however, indicates that there are 2,971 gift cards with a 

balance of $10 or less, for an average of $3.68.  If there are fewer claims honored than the 

maximum, there will be no payment to any third party or further payment to the class. 

Notice was provided to the class by posting an electronic claim form on the “Mendocino 

Farms Gift Card settlement website,” which is a site operated by plaintiff’s counsel, not by 

Mendocino Farms.  In addition, notice of the settlement was provided in the USA today 

(California Editions) and a newspaper with general circulation coverage over Mendocino Farms’ 

California locations.  Class counsel posted a notice on the claims website, which established 

and will continue to operate.  There is no separate claims administrator. 

Plaintiff would receive a $1,500 representative incentive award. 

Counsel would receive attorney’s fees and costs of $65,000.  The Gift Card statute 

expressly provides for an award of attorney’s fees to the prevailing plaintiff.  (Civil Code 

§ 1780(e).)  Since there is no “common fund,” the fees are simply paid by defendant. 

The plaintiff class would release claims arising from the alleged violations of the Gift 

Card statute during the time period in question. 

B. Standard of Review 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   04/29/21 

 
 

- 10 - 

California law also provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Ordinarily, a class action plaintiff seeks an attorney’s fee of a percentage of the recovery, 

and the Court requires a lodestar cross-check.  (Lafitte v. Robert Half International (2016) 1 Cal. 

5th 480, 503.)  In this instance, Plaintiff will seek a lodestar fee, which must be supported in the 

ordinary manner, and will be reviewed by the Court as such, at the time of final approval.  As 

part of granting the motion for preliminary approval, the Court advised counsel that time spent 

doing work ordinarily done by a claims administrator will be compensated at administrator rates, 

not attorney rates. 

C. Analysis 

The Court understands that the settlement is the result of compromise, and that it can be 

difficult to fashion effective relief where the amounts in question are so small.  Nonetheless, the 

Court has a number of concerns about the settlement. 

The defense argues that any violations of the statute were isolated, and would not 

warrant the relief provided in the settlement.  The Court asked what evidence is available that 

would help determine whether the practice was widespread or isolated.  Counsel has responded 

that it sent investigators to visit a dozen of defendant’s stores to see if cash was available, and a 

cash refund was refused all but one time.  Counsel believes, however, that this was a result of a 

lack of training, not an express policy. 

The ceiling of 1,093 accepted claims could result in some claims being refused, because 

there are 2,971 cards with a balance of less than $10 outstanding. The Court asked whether the 

parties considered a formula other than $10 for each applicant.  Counsel has responded that 

few, if any, requests for refunds are expected, based on past experience with similar 

settlements.  Thus, it is unlikely that the fund will run short, and the net result likely will be that 

any applicants will receive more than their actual loss.   

In all likelihood, the total number of claims will be fewer than the amount provided for, 

because the notice may not be effective.  Under the settlement, Mendocino Farms would retain 

the balance of the funds available for this purpose.  The Court asked whether the funds should 

be provided to a third party or made available to the class.  Counsel responds by pointing out, 

correctly, that unlike most claim funds where those who do not submit claims lose their claim 

and the funds revert to the defendant, defendant in this case retains the duty to provide refunds 
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for those who request them.  Persons who still have their cards retain their right to redeem 

them.  As to persons who have disposed of their cards, defendant would retain funds that that 

rightfully belong to the customer, but as a practical matter, there is little that can be done about 

it.  And defendant remains liable to people who stumble across a gift card that they believed 

they had thrown away.  

The Court asked why there is no notice provided in the stores.  While the statute does 

not require such a notice, the Court has equitable authority to require corrective notices and 

advertising.  This would not require notice of the law or the claims procedure, but simply a sign 

stating “Gift cards with a balance of less than $10 may be redeemed for cash.”  There is no 

response here, other than that it was not obtained in the negotiation, and it will be treated by the 

Court as a weakness in the overall evaluation of the settlement. 

As to the proposed newspaper notices, the newspaper in question has a high circulation, 

but no evidence has been provided that these notices will be effective.  It seems to the Court 

that the likely effectiveness of the program will come from the extent to which card holders will 

again patronize the restaurant, not the advertisements. 

The Court also asked about the fact that no relief is provided to anyone who purchased 

an item for over $10, which they otherwise did not want, in order to use the balance on the card. 

It is not clear that this constitutes a cognizable form of damage, and the failure to provide any 

relief on that theory does not materially weaken the fairness of the settlement. 

As to attorney’s fees, counsel calculates a lodestar (including costs) of $69,978.98, 

based on 101.6 hours of attorney time to date.  This is a bit less than the $65,000 requested.  

The hourly rates used, and the total hours are therefore slightly discounted in the fee request.  

It is approved. 

The requested plaintiff’s incentive payment is $1,500.  Criteria for such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.  

Plaintiff spent about 10 to 15 hours working on the case, and took the theoretical risk of liability 

for costs in the event he did not prevail.  He had no personal claims that were resolved by the 

case.  Given the relatively small payment, it is approved. 

D. Conclusion 

While the failure to provide any in-store notice is a significant weakness, the settlement 

reflects a reasonable compromise of the matter, given that there are disputes as to the scope of 

the violation, and that the amounts of money are small.  Accordingly, the Court finds that the 

settlement is fair, reasonable, and adequate.  The motion is granted. 

 Counsel is directed to prepare a proposed order including this order and the findings 

stated in the previously submitted proposed order, as well as a separate final judgment.  

Ordinarily, the Court requires a compliance hearing after the settlement has been completely 

implemented, but in this instance, counsel requests that there be no compliance hearing.  

The Court disagrees.  The settlement provides that certain claimants will receive additional gift 

cards.  In order to assure that this process has been followed, and to determine, for future 
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reference, whether the settlement was effective, a compliance hearing is appropriate.  In 

addition, the hearing is needed to assure that the parties have complied with their obligations 

under the settlement.  Counsel are to obtain a date from the Department clerk, and file a 

compliance statement one week before the hearing. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-01734 
CASE NAME: WECKMAN VS. CSAA INSURANCE EXCHANGE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Before the Court is Defendant CSAA Insurance Exchange (“Defendant” or “CSAA”)’s Demurrer. 

The Demurrer relates to Plaintiff Clarence Weckman (“Plaintiff” or “Weckman”)’s class action 

complaint for (1) declaratory relief; (2) breach of contract; (3) unfair competition; (4) breach of 

the implied covenant of good faith and fair dealing (class); and (5) breach of the implied 

covenant of good faith and fair dealing (individual).  

Defendant demurs to Plaintiff’s first four causes of action pursuant to Code of Civil Procedure 

(“CCP”) § 430.10 on several grounds. 

This demurrer came previously on for hearing on April 8, 2021. Before that hearing, the Court 

posted a tentative ruling on April 7, 2021 directing that the parties be prepared to discuss the 

following issues: 

Notwithstanding the specific prohibition against the deduction for the value of 

land beginning January 1, 2021, whether the provision in subsection (c) of 

section 2051.5 of the insurance code operative from January 1, 2006 to 

September 20, 2018 that “the measure of indemnity shall be based upon the 

replacement cost of the insured property and shall not be based upon the cost to 

repair, rebuild, or replace at a location other than insured premises” precludes 

comparison to the characteristics of the replacement property in determining the 

measure of indemnity;  

Similarly, whether the subsequent version of subsection (c) that states “the 

measure of indemnity shall not exceed the replacement cost” precludes 

comparison to the characteristics of the replacement property in determining the 

measure of indemnity;  

and  

whether it is possible to determine liability under the statute without reference to 

the terms of an insured’s operative policy in light of subsection (a)’s provision that 

“the measure of indemnity is the amount that it would cost the insured to repair, 

rebuild, or replace the thing lost or injured, without a deduction for physical 

depreciation, or the policy limit, whichever is less.” 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   04/29/21 

 
 

- 13 - 

Following argument, the Court ordered and the parties submitted supplemental briefing on the 

above issues.  

For the following reasons, the Demurrer is overruled. 

Request for Judicial Notice 

Plaintiff Requests judicial notice of portions of the Legislative History prepared by LRI for the 
2020 amendments to Insurance Code § 2051.5 as well as prior versions of the statute. The 
Request is granted-in-part and denied-in-part. The Court declines to take judicial notice of the 
entirety of Exhibits A and B to the declaration of Dylan L. Schaffer; the unauthenticated 
materials are not the proper subject of judicial notice. (Even if they were, “‘[i]n construing a 
statute we do not consider the objective of an authoring legislator when there is no reliable 
indication that the Legislature as a whole was aware of that objective and believed the language 
of the proposal would accomplish it.’” (Calvillo-Silva v. Home Grocery (1998) 19 Cal.4th 714, 
726–727.) However the Court will take Judicial Notice of those portions of the exhibit that 
appear on the California Legislative’s official website at 
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB872. 
The Court grants the Request to take judicial notice of earlier versions of § 2051.5 (Exhibits C, 
D, and E.) 

Defendant requests judicial notice of several documents from the California Legislature’s official 
website. The unopposed Request is granted.  

Evidentiary Objections 

Plaintiff objects to Exhibit 25 of the Declaration of Min Kang, a 13-page document from the 
official website of the California Department of Insurance that is available at 
www.insurance.ca.gov/01-consumers/105-type/95-guides/03-res/res-ins-
guide.cfm#whatiscovere. The objection is overruled. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Facts and Procedural Background 

CSAA issued Weckman a policy of insurance, No. HO 13187051 (“Policy”), insuring all risks of 
loss to Weckman’s dwelling and personal property located at 16659 New York House Road, 
Brownsville, California 95919 (the “Subject Property”), and providing various other coverages, 
from January 2017 to January 2018. (Complaint at ¶ 5.) Weckman’s home suffered a fire on or 
about December 31, 2017, which resulted in a total loss of the Property. (Id. at ¶ 7.) 

https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB872
http://www.insurance.ca.gov/01-consumers/105-type/95-guides/03-res/res-ins-guide.cfm#whatiscovere
http://www.insurance.ca.gov/01-consumers/105-type/95-guides/03-res/res-ins-guide.cfm#whatiscovere
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Plaintiff alleges that CSAA violated Insurance Code § 2051.5 in the payment of benefits for 
replacement of the total loss of the Subject Property. (See generally, Complaint.)  

The Complaint defines the potential class as: 

Persons whose California real property is or was insured under a CSAA policy of 
insurance, who suffered covered total losses from fire to their insured real 
properties, who sought replacement cost benefits after incurring the cost of 
replacing the insured real properties at other locations as permitted by Ins. Code 
§ 2051.5, which benefits CSAA partially denied by making deductions from the 
replacement benefits owed for items including, but not limited to, the value of 
land at the new location, the value of appurtenant structures at the new location, 
the value of landscaping at the new location, an amount reflecting a calculation 
for square footage at the new location in excess of the insured property, and/or 
an amount reflecting the number of bedrooms or bathrooms at the new location 
that are in excess of the insured property. The Class is limited to insureds whose 
replacement cost claims were denied in part, in the manner set forth above, on or 
after September 1, 2016. 

(Complaint at ¶ 9.) 

Plaintiff alleges that CSAA uniformly partially denies replacement cost claims by deducting the 
enumerated items “in violation of § 2051.5.” (Complaint at ¶ 17.) 

In his supplemental brief, Plaintiff has proposed an amended class definition: 

Persons whose California real property is or was insured under a CSAA policy of 
insurance, who suffered covered total losses from fire to their insured real 
properties, who sought replacement cost benefits after incurring the cost of 
replacing the insured real properties at other locations as permitted by Ins. Code 
§ 2051.5, which benefits CSAA partially denied by reliance on characteristics of 
the replacement property in determining the measure of indemnity. The Class is 
limited to insureds whose replacement cost claims were denied in part, in the 
manner set forth above, on or after September 1, 2016. 

(Supp. Opp. at 12:27-13:5.) 

With respect to his individual claim, Weckman alleges that CSAA relied on an unqualified and 
unlicensed adjuster to establish the scope of damage to the Property, and the cost to replace 
the Property at the loss location. (Complaint at ¶ 27.) He alleges a series of failures with respect 
to the investigation which culminated in alleged undervaluation and underpayment of the loss. 
(Id. at ¶ 28-30.) 

Statutory Language 

The opening portion of section 2051.5 has not changed since 2004, aside from subdivision 
numbering: 

Under an open policy that requires payment of the replacement cost for a loss, 
the measure of indemnity is the amount that it would cost the insured to repair, 
rebuild, or replace the thing lost or injured, without a deduction for physical 
depreciation, or the policy limit, whichever is less. 
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If the policy requires the insured to repair, rebuild, or replace the damaged 
property in order to collect the full replacement cost, the insurer shall pay the 
actual cash value of the damaged property, as defined in Section 2051, until the 
damaged property is repaired, rebuilt, or replaced. Once the property is repaired, 
rebuilt, or replaced, the insurer shall pay the difference between the actual cash 
value payment made and the full replacement cost reasonably paid to replace the 
damaged property, up to the limits stated in the policy. 

From 2004 until September 20, 2018, subsection c read (emphasis added): 

In the event of a total loss of the insured structure, no policy issued or delivered 
in this state may contain a provision that limits or denies payment of the 
replacement cost in the event the insured decides to rebuild or replace the 
property at a location other than the insured premises. However, the measure of 
indemnity shall be based upon the replacement cost of the insured property and 
shall not be based upon the cost to repair, rebuild, or replace at a location other 
than the insured premises. 

From September 21, 2018 through December 31, 2020, subsection c read (emphasis added): 

In the event of a total loss of the insured structure, a policy issued or delivered in 
this state shall not contain a provision that limits or denies, on the basis that the 
insured has decided to rebuild at a new location or to purchase an already built 
home at a new location, payment of the building code upgrade cost or the 
replacement cost, including any extended replacement cost coverage, to the 
extent those costs are otherwise covered by the terms of the policy or any policy 
endorsement. However, the measure of indemnity shall not exceed the 
replacement cost, including the building code upgrade cost and any extended 
replacement cost coverage, if applicable, to repair, rebuild, or replace the insured 
structure at its original location. 

The currently operative statute includes the above at subsection (c)(1) as well as the following at 
subsection (c)(2): 

Notwithstanding any other law, for a residential property insurance policy, the 
measure of damages available to a policyholder to use to rebuild or replace the 
insured home at another location shall be the amount that would have been 
recoverable had the insured dwelling been rebuilt at its original location, and a 
deduction for the value of land at the new location shall not be permitted from 
that measure of damages. However, the measure of indemnity shall not exceed 
the cost, including the building code upgrade cost and any extended replacement 
cost coverage, if applicable, to rebuild the insured structure at its original location. 

Analysis 

Insurance Code § 2051.5 

The crux of Defendant’s demurrer to the class-based causes of action for (1) declaratory relief, 
(2) breach of contract, (3) unfair competition, and (4) breach of the implied covenant of good 
faith and fair dealing (and the gravamen of Plaintiff’s class allegations generally) is Defendant’s 
alleged violation of Insurance Code § 2051.5. That section prevents insurers from limiting or 
denying payment of the replacement cost of an insured property in the event the insured 
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decides to rebuild or replace the property at a location other than the insured premises. 
Subsection (c) defines how to calculate that measure of indemnity (replacement costs) when 
that is the appropriate measure of recovery. 

Here, Plaintiff alleges that Defendant has violated this statute by “partially den[ying] replacement 
costs claims by making deductions from the replacement benefits owed for items including, but 
not limited to, the value of land at the new location, the value of appurtenant structures at the 
new location, the value of landscaping at the new location, an amount reflecting a calculation for 
square footage at the new location in excess of the insured property, and/or an amount 
reflecting the number of bedrooms or bathrooms at the new location that are in excess of the 
insured property.” (Complaint at ¶ 16.) Plaintiff further alleges that “[i]n violation of § 2051.5, 
CSAA uniformly applies the foregoing illegal claims adjusting method to all of its total property 
claims in which its insureds seek payment of replacement cost benefits based on the purchase 
price of replacement properties.” (Id. at ¶ 17.) 

Plaintiff and Defendant each propose conflicting interpretations of the statute. Both acknowledge 
the revision operative January 1, 2021 that specifically prohibits a deduction for the value of land 
at the new location from the measure of damages available to the insured. Plaintiff’s original 
class definition includes this specific prohibition and he argues that “the presently effective 
statute applies to all claims within the class period.” (Opp. at 9, fn. 7.) Defendant, on the other 
hand, argues that because insurers had previously interpreted the statute to permit a deduction 
for “land value” which is now expressly prohibited by statute, all deductions based on the 
characteristics of the replacement structure are permitted unless expressly listed in the statute. 
(See Dem. at 6:21-24 [“Had the legislation intended to prohibit such deductions, it would have 
included such language at the very recent time it elected to add this subsection.”].) 

“Under general settled canons of statutory construction, we ascertain the Legislature’s intent in 
order to effectuate the law’s purpose. We must look to the statute’s words and give them their 
‘usual and ordinary meaning.’ The statute’s plain meaning controls the court’s interpretation 
unless its words are ambiguous. If the plain language of a statute is unambiguous, no court 
need, or should, go beyond that pure expression of legislative intent.” (In re Jose S. (2017) 12 
Cal.App.5th 1107, 1113 (quoting White v. Ultramar, Inc. (1999) 21 Cal.4th 563, 572) [internal 
citations and quotations omitted].) 

In examining the statute, the Court is guided by two applicable principles. “First, statutory 
language is to be understood in context, with the whole of a statute considered when attempting 
to construe each part. Second, the Legislature does not engage in idle acts, and no part of its 
enactments should be rendered surplusage if a construction is available that avoids doing so.” 
Mendoza v. Nordstrom, Inc. (2017) 2 Cal.5th 1074, 1087 (internal citations and quotations 
omitted). 

Finally, the Court bears in mind the “well-established presumption that statutes apply 
prospectively in the absence of a clearly expressed contrary intent[.]” (Evangelatos v. Superior 
Court (1988) 44 Cal.3d 1188, 1218.) 

Plaintiff’s proposed interpretation of the statute (that the prohibition on deduction for value of 
land at the new location is retroactive) is not supported by the clear language of the statute or by 
the legislative history. There is no indication on the face of the statute or in the legislative history 
that this prohibition has retroactive effect. Nor is there support for Plaintiff’s contention that the 
“[t]he 2020 amendments clarified, but did not change, existing law[.]” (Opp. at 11:16.) In fact, the 
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legislative history suggests that this specific prohibition was a “new rule” rather than a reflection 
of existing law. (Reply RJN Ex. 6 at p.3 [“[a]pplies the new rules regarding the land value 
deduction, as well as the existing rule against deducting building code upgrade coverage and 
replacement cost, to commercial properties.”].)  

However, the statute does appear on its face to preclude comparison to the characteristics of 
the replacement property in determining replacement cost. Specifically, the statutory language 
from 2004 through 2018 that “the measure of indemnity shall be based upon the replacement 
cost of the insured property and shall not be based upon the cost to repair, rebuild, or replace 
at a location other than the insured premises” and the current statutory language that “the 
measure of indemnity shall not exceed the replacement cost, including the building code 
upgrade cost and any extended replacement cost coverage, if applicable, to repair, rebuild, or 
replace the insured structure at its original location” (emphasis added). In both cases, the 
measure of indemnity is the cost to rebuild at the original location. Neither provides for a 
measure of indemnity based on comparison between the replacement property and the insured 
property. This language is incompatible with Defendant’s argument that “the applicable version 
[of the statute] has no prohibition whatever against comparing the replacement dwelling to the 
insured dwelling.” (Supp. Brief at 3:3-4). 

Defendant’s analysis of the operative version of 2051.5(c) is strained. Defendant argues that “if 
there were no other structures or fencing at the insured premises, then there is plainly no 
coverage for those items at the replacement property.” (Supp. Brief at 2:24-3:2; see also Dem. 
at 8:3-6 [“Nor does Ins. Code § 2051.5 preclude a carrier from deducting value for items that are 
not covered by the policy, such as additional appurtenant structures, additional landscaping, 
additional square feet, or additional bedrooms/bathrooms that were not part of the insured 
property.”].) However, Defendant does not point to any statutory language that suggests that 
this comparison (which appears to anticipate subsequent coverage of the replacement property) 
is the proper method of calculating the measure of indemnity under § 2051.5. 

Defendant further argues that “under the allegations of the complaint the [replacement cost 
value] shall be the basis for the measure of indemnity. And under the allegations of the 
complaint, the [replacement cost value] was in fact the basis for the measure of indemnity, with 
certain (alleged) deductions therefrom.” (Supp. Brief 3:8-9.) This argument appears to implicitly 
acknowledge that the statute does not permit comparison to the replacement property in 
calculating the measure of indemnity; instead, Defendant appears to argue that subsequent 
deductions based on replacement property characteristics is permitted. In the Court’s view, 
however, such subsequent deductions are an impermissible method of introducing 
characteristics of the replacement property into the measure of indemnity. 

They also appear inconsistent with the legislative history of SB 872, which added the prohibition 
against deducting for land value. Comments on the August 11, 2020 hearing of SB 872 note that 
“[t]he language [of the existing law] is susceptible of more than 1 interpretation, and some 
insurers have read the statute to allow a deduction for ‘land value.’ … The bill simply provides 
that the measure of damages is the full amount the insurer would have paid if the rebuild was on 
site, and it is the policyholder’s right to decide where to spend it.” (08/10/20 – Assembly 
Insurance, available at 
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB872.) 
Essentially, Defendant’s argument is that unless a potential deduction is anticipated by the 
Legislature and included in the statutory definition, it is permissible, when the plain language of 

https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB872
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the statute and the legislative history indicate that the only calculation to be made is the amount 
that it would cost to rebuild the insured structure at its original location. That the Legislature 
identified a single deduction (land value) that it chose to specifically address in a revised statute 
is not evidence of its intent to permit other deductions based on characteristics of the 
replacement property. 

The Court concludes that the usual and ordinary meaning of section 2051.5 precludes 
consideration of characteristics of the replacement property in determining the measure 
of indemnity.  

Class Action Requirements 

The standard for class certification is well-established. Code of Civil Procedure section 382 
authorizes class action suits in California “when the question is one of a common or general 
interest, of many persons, or when the parties are numerous, and it is impracticable to bring 
them all before the court[.]” (Code Civ. Proc. § 382.) 

The community of interest requirement is satisfied by a showing of “(1) predominant common 
questions of law or fact; (2) class representatives with claims or defenses typical of the class; 
and (3) class representatives who can adequately represent the class.” (Sav-On Drug Stores, 
Inc. v. Superior Court (2004) 34 Cal.4th 319, 326–327; see Lockheed Martin Corp. v. Superior 
Court (2003) 29 Cal.4th 1096, 1104.) 

“‘Class actions will not be permitted … where there are diverse factual issues to be resolved, 
even though there may be many common questions of law.’ [Citation.] ‘[A] class action cannot 
be maintained where each member's right to recover depends on facts peculiar to his case.’” 
(Basurco v. 21st Century Ins. Co. (2003) 108 Cal.App.4th 110, 118; see Acree v. General 
Motors Acceptance Corp. (2001) 92 Cal.App.4th 385, 397.) 

A demurrer to class allegations may only be sustained where, “assuming the truth of the factual 
allegations in the complaint, there is no reasonable possibility that the requirements for class 
certification will be satisfied.” (Schermer v. Tatum (2016) 245 Cal.App.4th 912, 923 [emphasis in 
original].) 

However, just as there is a policy in favor of determining class suitability at the pleading stage, 
there is also a policy that the “candidate complaint for class action consideration, if at all 
possible, be allowed to survive the pleading stage of litigation.” (Gutierrez v. California 
Commerce Club, Inc. (2010) 187 Cal.App.4th 969, 976-79 [citing Tarkington v. California 
Unemployment Insurance Appeals Board (2009) 172 Cal.App.4th 1494, 1510-11]; Beckstead v. 
Sup. Ct. (1971) 21 Cal.App.3d 780, 783.) Indeed, courts have declined to determine class 
sufficiency at the pleading stage where it appears from the face of the complaint that all liability 
issues can be determined on a class-wide basis. (See e.g., Gutierrez, supra, 187 Cal. App. 4th 
at 979.) 

Thus, when class certification is challenged by demurrer, the task of the trial court is to 
determine, whether there is a “reasonable possibility” plaintiffs can plead a prima facie case for 
class certification. (Tucker v. Pacific Bell Mobile Services (2012) 208 Cal.App.4th 201, 215.) 

 Commonality and Superiority 

Predominance of common questions: Each class member must not be required to litigate 
individually numerous and substantial questions to determine his or her right to recover; and the 
issues which may be jointly tried, when compared with those requiring separate adjudication, 
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must be sufficiently numerous and substantial to make the class action advantageous to the 
judicial process and the litigants. (Washington Mut. Bank, FA v. Super. Ct. (2001) 24 Cal.4th 
906, 913-14.) 

To determine the predominance question, the Court must consider whether “the theory of 
recovery advanced by the plaintiff is likely to prove amenable to class treatment.” (Jaimez v. 
DAIOHS, USA (2010) 181 Cal.App.4th 1286, 1298.) The Court must “examine the plaintiff’s 
theory of recovery” and “assess the nature of the legal and factual disputes likely to be 
presented.” (Brinker Restaurant Corp. v. Super. Ct. (2012) 53 Cal.4th 1004, 1025.) “The 
affirmative defenses of the defendant must also be considered, because a defendant may 
defeat class certification by showing that an affirmative defense would raise issues specific to 
each potential class member and that the issues presented by that defense predominate over 
common issues.” (Knapp v. AT&T Wireless Services, Inc. (2011) 195 Cal.App.4th 932, 941 
[quoting Walsh v. IKON Office Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450] [internal 
quotation marks omitted].) 

Here, Plaintiff alleges that CSAA uniformly applies an “illegal claims adjusting method to all of its 
total loss property claims in which its insureds seek payment of replacement cost benefits based 
on the purchase price of replacement properties.” (Complaint at ¶ 17.) Plaintiff contends that 
relying on any characteristics of the new home to make deductions is barred by § 2051.5(c). 
(Opp. at 21:15-18.) As a consequence, Plaintiff argues that whether Defendant violated the 
statute by partially denying claims for replacement benefits in reliance on any characteristic of 
the replacement cost home can be determined on a class wide basis. (Supp. Opp. at 14:21-22.) 

Defendant argues that this case is analogous to Newell v. State Farm General Ins. Co. (2004) 
118 Cal.App.4th 1094. The complaint in Newell alleged the putative class consisted of insureds 
who had their claims denied because of one or more improper claims practices. The Newell 
court noted that “[e]ven if [the defendant insurers] adopted improper claims practices to adjust 
Northridge earthquake claims, each putative class member still could recover for breach of 
contract and bad faith only by proving his or her individual claim was wrongfully denied, in whole 
or in part, and the insurer’s action in doing so was unreasonable. [Citation.] Thus, each putative 
class member’s potential recovery would involve an individual assessment of his or her 
property, the damage sustained and the actual claims practices employed. [Citation.] In such 
cases, class treatment is unwarranted.” (Id. at p. 1103.) 

Defendant also argues that its bad faith liability cannot be determined on a class-wide basis as 
“determination of whether the carrier’s handling of every plaintiff’s independent insurance claim 
was conducted in good or bad faith cannot be reached without adjudicating the particular facts, 
issues and disputes as to each individual claim.” (Supp. Opp. at 11:16-18.) However, in this 
case, Plaintiff has alleged that there was a uniform application of the “illegal claims adjusting 
method” wherein Defendant partially denies replacement costs with reference to the 
characteristics of the replacement property. (Complaint at ¶¶ 16, 17.) This would appear to 
present a common issue. 

Plaintiff alleges a single practice related to a single statute and uniform and categorical conduct. 
(See Supp. Opp. at 18:9-11; see also Complaint at ¶ 40 [“Consistent with its institutional 
practices, and utilizing the same techniques employed to deprive the Class of replacement cost 
benefits in violation of California law, CSAA partially denied Weckman’s claim for replacement 
cost benefits by deducting from the cost of the replacement property the cost or value of items 
including, but not limited to, land, appurtenant structures, landscaping, square footage in excess 
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of the insured Property, and number of bedrooms or bathrooms in excess of the insured 
Property.”].) On these allegations, the Court cannot say that “there is no reasonable possibility 
that the plaintiff[ ] could establish a community of interest among the potential class members 
and that individual issues predominate over common questions of law and fact. ” (Clausing v. 
San Francisco Unified School Dist. (1990) 221 Cal.App.3d 1224, 1234.) That said, the Court is 
not without concerns regarding the ultimate merit of class treatment in this case; however, 
it declines to make that determination on Demurrer. 

Primary Jurisdiction and Judicial Abstention 

Finally, Defendant requests that the Court apply the doctrine of primary jurisdiction and stay the 
action, as well as apply the doctrine of judicial abstention. The Court declines. 

When primary jurisdiction applies, an initial suit in court is permitted, although the trial court may 
thereafter choose to stay the action and solicit an agency's views. (Jonathan Neil & Assoc., Inc. 
v. Jones (2004) 33 Cal.4th 917, 931–933; Farmers Ins. Exchange v. Superior Court (1992) 2 
Cal.4th 377, 390–392.) Primary jurisdiction applies “where a claim is originally cognizable in the 
courts, and comes into play whenever enforcement of the claim requires the resolution of issues 
which, under a regulatory scheme, have been placed within the special competence of an 
administrative body; in such a case the judicial process is suspended pending referral of such 
issues to the administrative body for its views.’ [Citations.]” (Farmers Ins. Exchange, supra, 
2 Cal.4th at p. 390 [emphasis original].) 

The Court declines to apply the primary jurisdiction doctrine. While this case does involve the 
application of the statutorily defined “measure of indemnity” under the Insurance Code, 
Defendant has not identified any other “complex insurance rules and regulations” that would 
implicate the regulatory authority and expertise of the Insurance Commissioner. 

Similarly, the Court declines to exercise judicial abstention over Plaintiff’s claims that sound in 
equity on a class basis. Defendant has not specifically identified any complex economic policies 
implicated by the Plaintiff’s declaratory relief and UCL causes of action. 

 

  

 6.  TIME: 10:00   CASE#: MSN21-0048 
CASE NAME: OAKHILL PARK CO.  VS.  THE CITY OF ANTIOCH 
HEARING ON MOTION FOR ISSUANCE OF A WRIT OF MANDATE AND PRELIM. INJ. 
FILED BY OAK HILL PARK COMPANY 
* TENTATIVE RULING: * 
 
 The hearing is continued to June 3, 2021, at 10:00 a.m., in Department 39.  The Court 

requests that the parties file supplemental papers addressing the issues outlined below, on or 

before May 13, 2021.  Each party may file a single supplemental response to the other parties’ 

supplemental papers on or before May 20, 2021. 

 The Court waives the usual page limitation on memoranda of points and authorities for 

the papers to be filed on May 13 and May 20.  The Court requests that courtesy copies of all 

papers be provided to Department 39.  
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 A. Procedural Posture. 

 On January 13, 2021, petitioner Oak Hill Park Company (“Oak Hill”) commenced this 

proceeding by filing its “Verified Petition for Writ of Mandate and Complaint for Declaratory 

Relief.”  The petition sets forth six causes of action, four of which seek a writ of traditional 

mandamus and two of which seek a judgment for declaratory relief. 

Oak Hill has brought the petition and complaint before the Court by means of what it 

styles a “Motion for the Issuance of a Writ of Mandate and a Preliminary Injunction.”  The Court 

will summarize its understanding of how, procedurally, the petition and complaint will be decided 

at the continued hearing.  If the parties have concerns about the Court’s procedural approach, 

they may address those concerns in their supplemental papers. 

  A-1. Causes of Action. 

 Oak Hill alleges the following causes of action: 

1st C/A Writ of Mandate 
   (Gov. Code § 66300 – SB 330) 

2nd C/A Declaratory Relief 
   (Gov. Code § 66300 – SB 330) 

3rd C/A Writ of Mandate 
   (Gov. Code § 65300.5 – Consistent General Plan) 

4th C/A Writ of Mandate 
   (Gov. Code § 65580 – Housing Element Law) 

5th C/A Writ of Mandate 
   (Improper Subject Matter) 

6th C/A Declaratory Relief 
   (Facial Taking) 

The Court notes that the parties’ arguments are not organized with reference to these six 

causes of action, but rather with reference to the two types of relief that Oak Hill seeks: a writ of 

traditional mandamus, and a judgment for declaratory relief. 

  A-2. Order of Decision. 

 The Court’s preliminary assessment is that it must decide the mandamus causes of 

action first.  If the Court were to issue a writ invalidating the LAVD initiative, the declaratory relief 

causes of action would be moot.  (See Code Civ. Proc., § 1061; General of America Ins. Co. v. 

Lilly (1968) 258 Cal.App.2d 465, 470-471 [“[t]he object of the statute is to afford a new form of 

relief where needed and not to furnish a litigant with a second cause of action for the 

determination of identical issues”].) 

 The Court notes that Oak Hill’s briefing has focused almost entirely on the legal theory 

stated in the First and Second Causes of Action: that the LAVD initiative is invalid under 
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Government Code section 66300.  Petitioner has not substantially briefed the legal theories 

stated in the Third, Fourth, and Fifth Causes of Action. 

  A-3. The Declaratory Relief Causes of Action. 

 If at the continued hearing the Court were to deny writ relief, the Court would then decide 

the two causes of action for declaratory relief.  The Court will here briefly address those causes 

of action. 

The Second Cause of Action 

 The Court can envisage scenarios in which it denies writ relief, but issues a judgment for 

declaratory relief to guide the parties’ future dealings.  This might occur, for example, if the 

Court determined that respondent City of Antioch can still take steps resolving any potential 

conflict between the LAVD initiative and Government Code section 66300: e.g., by allowing a 

compensating increase in housing development in areas outside the scope of the initiative. 

 The parties would appear to agree that the Second Cause of Action can properly be 

decided by means of the pending motion, and that no later ‘trial’ of this cause of action is 

necessary.  If the parties do have concerns on this point, they should describe what alternative 

procedure they believe might be proper. 

The Sixth Cause of Action 

 The Sixth Cause of Action is captioned as one for declaratory relief; Oak Hill seeks a 

declaration that the LAVD initiative constitutes a “facial taking” of Oak Hill’s affected property.  

Oak Hill’s briefing, however, acknowledges that determining whether a taking has occurred is a 

fact-intensive question.  Further, in paragraph 4 of the prayer for relief, Oak Hill seeks not just 

declaratory relief but also “monetary damages in an amount exceeding the jurisdictional 

minimum of the Court with interest thereon …” 

The Court is at something of a loss concerning how Oak Hill anticipates that the Court 

would decide these fact-intensive questions, including whether the LAVD initiative has effected 

a taking and the dollar amount of Oak Hill’s damages.  In the Avenida decision cited by Oak Hill, 

the trial court decided such questions only following a full trial: 

Phase two commenced in mid-December.  Trial included a site visit by Judge 

McEachen, testimony from 13 witnesses, and numerous exhibits.  On February 

1, 2010, Judge McEachen issued a statement of decision and judgment finding 

that the City had deprived the owners of all economically viable use of the parcel. 

(Avenida San Juan Partnership v. City of San Clemente (2011) 201 Cal.App.4th 1256, 1264.) 

In sum, if the Sixth Cause of Action is not rendered moot by the issuance of a writ 

invalidating the LAVD initiative, and if this cause of action otherwise survives legal scrutiny, the 

Court’s preliminary assessment is that the fact-intensive questions presented by the cause of 

action cannot be decided at a hearing on Oak Hill’s pending motion. 
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  A-4. Preliminary Injunction. 

 Oak Hill has not substantially briefed its request for a preliminary injunction, and the 

Court is not presently inclined to grant such relief.  The City would not appear to be planning any 

imminent actions that might threaten Oak Hill with irreparable harm. 

 B. Ripeness. 

 LAVD has presented a colorable argument that the validity of the LAVD initiative 

is not yet ripe for decision.  The Court requests further discussion of two points related to 

this argument. 

 First, the Court would appreciate greater clarity and specificity from LAVD as to why the 

LAVD initiative should not be deemed self-executing: i.e., what specific additional steps the 

initiative contemplates respondent City must take to “implement” the initiative.  Also, is there a 

distinction between (1) steps mandated by the initiative to fully implement the initiative’s 

provisions as the voters intended, and (2) additional steps the City might voluntarily take in order 

to save the initiative from violating Government Code section 66300. 

 Second, how should the word “concurrently” be interpreted, as that word is used 

in Government Code section 66300, subdivision (i)(1).  The subdivision provides as follows: 

(i)  

(1)  This section does not prohibit an affected county or an affected city 

from changing a land use designation or zoning ordinance to a less intensive use 

if the city or county concurrently changes the development standards, policies, 

and conditions applicable to other parcels within the jurisdiction to ensure that 

there is no net loss in residential capacity. 

 With regard to this second point, a subsidiary issue is how much weight the Court should 

give to the letter dated March 9, 2021, from the California Department of Housing and 

Community Development.  (Mehretu Dec., Exh. 3.)  Is the agency’s interpretation of section 

66300, as applied to the LAVD initiative, entitled to judicial deference under applicable California 

law?  Is the issue of judicial deference affected by the timing of the City’s request for an opinion 

(after the City certified the election results), or by the fact that interested parties such as Oak Hill 

appear not to have received notice of the request and an opportunity to present argument? 

 C. Additional Issues. 

 The Court also requests further briefing on the following issues: 

 Maximum Projected Units.  Is a reduction in the maximum number of projected 
units for a certain type of residential housing a per se violation of Government 
Code section 66300? 
 

 Severability.  Does the Court have a record that is sufficient to decide the issue of 
volitional severability?  Also, does Oak Hill concede that the Urban Limit Line 
provision of the LAVD initiative may fairly be severed from the balance of the 
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initiative? 
 

 Table of Invalid Provisions.  The Court would appreciate Oak Hill preparing a 
summary in three-column table format, similar to a separate statement, of the 
specific LAVD initiative provisions Oak Hills argues are invalid.  The first column 
would contain a numbered list with the text of the initiative provision; the second 
column would contain the text of the General Plan provision that the initiative 
provision assertedly restricts; and the third column would show which subdivision 
of Government Code section 66300 the initiative provision assertedly violates. 

 

 

7.  TIME:  9:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
HEARING ON MOTION TO VACATE STATEMENT OF DECISION AND JUDGMENT 
FILED BY DALE AND LAURIE HARMS 
* TENTATIVE RULING: * 
 
Defendants’ moving papers and arguments largely repeat arguments previously made to 
the Court.  The citations to Pro Value Properties, Inc. v. Quality Loan Service Corp. (2009) 
170 Cal.App.4th 579, and Civil Code section 2934a are new, but do not change the result.  
Assuming that the plaintiff must show that the foreclosing trustee had authority to do so, 
the issue would be whether the evidence showed a substitution.  The evidence produced by 
plaintiff, and the absence of any evidence on the issue submitted by defendants, led to 
the Court’s conclusion that it is more likely than not that the trustee was authorized.  The motion 
is denied. 

 

 

 


